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DISCUESSION: The preference wiza petition was denied by tae
Jireckor, Vermonl Sarvice Cenzer, and ig now before the Lsgocliate
Cormis=ioner for Examinations on appeal. The appeal will be

cismiszed.

The petitioner ig a restaurant. It szess to employ the beneficiary
permanently in the United States as a goecialty coook. A3 reguired
kv statute, the petiticon is accompanied by an iadividual lsbhor
cextification approved by the Departmeat of Labor. The director
determinecd that the petitionesr had not eataniiahed thabk it had the
financial akility to pay the bhensficiary the proffered wage as of
tke filing date o the viga petition.

Cr appeal, counsel submics a brisf.

Section 202 {0 {2 A (1} af the Tmmigrazion and Nationality Act (che
Act), & U8, 1153 (k) {3144 (1Y, provides for the granting of
prelferenre classilication to qualilied inmigrants who are capable,
2t the time of petiticning for claszifica-ion under rthis waragragh,
af poerforming akilled lakber {roquirvirg at lsast two veara Craining
or experience), nof of a cemporary or seaaona. nalure, for which
gqralilied workers are no- available in the United States.

E O.F.E. 204 % (g (2} atazes in percirent nart:

Ahilitcy of progpective acnployer o pay wage. Aoy
petiticr: Ziled by or for ar employment-bascd iwmmigrant
which requires ar offer of srployront must be accompanied
by owvidenee that the progpective Taited States enplover
has the apility o pay Lz proflored wage. The
el _ricrer must demoostrste this abkility at —he time the
priority date iz established and continving vncil che
keneficiary chtains lawfal permaisnl residence, BEvidenoce
of thisg apility ashall be =ilher in the Zorm of copics of
annus” reports, federal tax recinwrns, or audited finaacial
statements.

EligikiliLy in Lhls matzer hingez on the petittianst's ability Lo
pay the wage cffered as of the petift-on's tiling dale, which i= the
date the reguest Zor labor certifical’ion waz  accepted  for
Erooessing by any offlee wizlhin the employmont syatem of the
Lepartment of Zaber. Matter of Wing s Tea Jogoe, 26 L&N Dec. 158
vAct, Rea. Comm. L1577 . Here, the nelivion’'s f-ling dase Yz Juns
23, 1987, The ben=liciary's =malarvy as atated on Lae “abor
cortification ia S63T.Z0 per week or 536,254 .40 oer ancur.

Courac] submirtted cooies of —he petitionsrfe 19%Y and 1995 Form
1150 1.8, Cosporstion Income Tax Roturn. 102 Lax return for 1597
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reflected gross receipbta of 8887,430; gross profit of 3303,269;
oomornsation of officers of 5441,200; sala-sies ans wages paid of
£56,170;: and a Tawakle income bkeforese net operating loss deduction
and apecial deducticna of §745. Tho fax return for 159% refiected
Qross receipts ol $557,314; grooe prolis of $297,.435; comrpensation
of nfficere of £45,0580; salaries apd wanes paid of 5741,9%15; ard a
caxable income bkefore net operating loss deduction zrd special
Aeducrtions of -52%,180.

The dirvector determinod that the evidence submitted did not
eslahliah chaatl che peticiconer had the ao- 1ity to pay the profiered
waspe and denied —he pecilion accoedingg v,

on appeal, counael aubmiczs copice of the heneficiary's W-2 Wage and
lax Statement which ghows e wase pald =13, 816 in 1998, S17,519 i
1959, and 516,605 in 2000, and arsusesz Lbal Lhe sa’aries paid Lo
part-time employess could be ased to pay tle kheneficiary’ s wage.

Coungel's agserticon that Lhe salaries paid —o part-time emplovess
could be usged Lo pay Lhe beneliclarv's wage ig nol perguasivea.
These fund=a were not retained by tIe petiticner for future w=s.
Instead, these moniez were expernded on compensating oart-tine
enpaovees, alnd therefore, nos read:ly avarlakle for payment o the
bareficiary's galary in 15%7.

Cotnsel further argues that the owner coualc pay the wage from his
personzl assets. The petitioning ernnity in this case ies a
ocorporation. Conscquently, oty arscts <f cthe  individual
stockholdera ineluding ownerahip of shares ia o-her ente-prises or
Ccorporationgs canrust ne oorsldered i delermondrner bne peritizring
Ccorporsliont s 2bility to vay the prollered w2gs. 2oc Matoow of M,
E I&N Dex. 24 [BTR 1958 AQ 19%8): Yarccr of Aphrodite invesimenks
Tomized, 17 I&N Dec. 530 {Comm. LS&0T: a2 Maller of Tessel, 17 I
Dec, 6321 (AcL. Ageoc. Domu. L9800 .

The potiticner’s Form 1120 for caiendars year 1997 shows a taxable
income ot $785. The pelilioner could not pay a proffered wagn aof
36,251,199 a wear ouk of Ek:s zawabls incams,

Tn addiftion, the pecitioner's Form 1120 [or calendar year 19%29
cortinues Co ghow an inability to pay —he profforcd wage.

2oanrdingly, after a review of Lhe faderal bax returns submitted,
it ia coreleded that the petitionoy has net establiahed that -t had
pufficiens available Zunds to pay tho satary offared at the Lloe ol
tiliryg ol blie pecitzom.
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Ihe ourder of procf i these proceedings resats gclely with Lthe
petibticner, Secticon 251 of the Act, 8 7. 5.0, 1362 . The pebitioner
haz not met tzat burden.

ORDER : The appeal i3 dismissed.



